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Appendix R-1 – Supplier’s SaaS Subscription Agreement or Terms of Service 

THESE OBJECT CODE LICENSE TERMS AND CONDITIONS ("License Terms") apply to each 

license of Binary, as hereinafter defined, by NAVIGIL USA Corp, a Delaware corporation, having offices 

at 3739 Pinehurst Drive, Holiday, FL 34691 ("Navigil") to each respective Licensee of Binary 

(“Licensee”). It is IMPORTANT that Licensee reads this document before downloading Binary or 

opening the package containing Binary or before using Binary. By downloading Binary or opening the 

package containing Binary or using Binary accompanied by these License Terms, Licensee acknowledges 

that it agrees to be bound by the terms and conditions of these License Terms. If Licensee does not agree 

to these License Terms, Licensee must promptly return Binary unused to Navigil for a full refund of the 

license fee, if any, paid for Binary.  

1 DEFINITIONS  

For the purposes of these License Terms:  

1.1 “Device” means a wellness telecare device sold by Navigil.  

1.2 “Binary” means the binary object code created by Navigil in flashable or executable format.  

1.3 “Non-confidential Documentation” means any related non- confidential materials pertaining to Binary 

which Navigil provides to Licensee.  

1.4 “Branded Product” means a Device marketed and rented/sold as Licensee’s product using Licensee’s 

branding.  

1.5 “Licensed Material” means Binary and/or Non-confidential Documentation.  

1.6 “Intellectual Property Rights” means (i) patents, inventions, designs, copyright and related rights, 

database rights, trade marks and related goodwill, trade names (whether registered or unregistered) and 

rights to apply for registration; (ii) proprietary rights in domain names; (iii) knowhow and confidential 

information; (iv) applications, extensions and renewals in relation to any of these rights; and (v) all other 

rights of a similar nature or having an equivalent effect anywhere in the world.  

2 GRANT OF LICENSE  

2.1 Navigil grants to Licensee, subject to the terms and conditions of these License Terms:  

2.1.1a non-exclusive, non-transferable right and license to copy, distribute and use (i) Binary, in object 

code solely with Branded Product as a part of Branded Product, and (ii) the right to sublicense to others 

the foregoing rights; and  

2.1.2a non-exclusive, non-transferable right and license to copy, modify, make new versions of, maintain, 

distribute and use (i) Non-confidential Documentation solely with Branded Product as a part of Branded 

Product, and (ii) the right to sublicense to others the foregoing rights; and  

2.1.3a non-exclusive, non-transferable right and license to make a reasonable number of copies of 

Licensed Materials for Licensee’s internal use only.  

2.2 Licensee shall not sublicense, disclose or grant access to Binary, incorporated into a Branded Product 

without entering into a binding agreement with its sublicensee at least as restrictive as the terms and 

conditions of these License Terms. Licensee has no right or license to reproduce, sublicense, modify, 
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manufacture, or otherwise use Binary except as expressly provided above. Licensee may not (i) modify, 

(ii) reverse engineer, or (iii) for the purpose of reverse engineering, disassemble, decompile or trace the 

execution of Binary or any portion of it.  

3 OWNERSHIP AND INTELLECTUAL PROPERTY RIGHTS  

3.1 Licensed Material is licensed, not sold. All right, title and interest in and to Licensed Material in any 

form no matter who makes them shall be the sole property of Navigil and/or its suppliers. Licensee shall 

have no right, title or interest in Licensed Material or any copies of them except as expressly provided for 

in these License Terms.  

3.2 Nothing in these License Terms shall be construed as conferring any license or right with respect to 

any Intellectual Property Rights, trade secret, know how, or the corporate name of Navigil, or of any of 

Navigil’s suppliers.  

4 MODIFICATIONS, UPDATES AND MAINTENANCE  

4.1 Navigil shall make updates to Licensed Material, if any, available to Licensee, as Navigil makes such 

updates generally available to its licensees. Navigil shall not be obligated to make or provide any bug fix 

(such as patch and work-around) to Licensed Material, or any modifications or additions to Licensed 

Material that may be necessary for any hardware, Binary, software or other requirements specific to 

Licensee. Navigil shall not be required to maintain or repair any Branded Product.  

4.2 Any update or error correction shall be subject to the same terms and conditions of license as the 

corrected Binary.  

5 WARRANTIES  

5.1 Limited Warranty. Navigil represents and warrants to Licensee that Navigil is the sole owner of 

Licensed Material, or has procured Licensed Material or any portions thereof under valid licenses from its 

owners, if any, and that as of the effective date of these License Terms, Navigil warrants that it has no 

knowledge that Licensed Material would infringe or otherwise make use of any patent, copyright, 

trademark or trade secret of any third party.  

5.2 Remedy for Breach of Limited Warranty  

5.2.1 In the event that the Licensed Material infringes or otherwise makes use of any patent, copyright, 

trademark or trade secret of any third party, Navigil shall, at its option, obtain a license from the third 

party owner, modify or replace the infringing Licensed Material with non-infringing item of a similar 

functionality, or, if those options are not commercially reasonable, accept the return of Licensed Material.  

5.2.2 This remedy for breach of the limited warranty shall be Licensee’s exclusive remedy, and Licensee 

shall waive all other remedies, rights, causes of action and claims against Navigil and its suppliers, 

whether in contract, tort, by statute or otherwise.  

5.2.3 THE WARRANTY IN THIS SECTION 5 SHALL NOT APPLY TO LICENSED MATERIAL (I) 

WHICH HAS BEEN MODIFIED BY LICENSEE OR A SUBLICENSEE, OR (II) USED IN 

COMBINATION WITH ANY OTHER PRODUCTS, IF AND TO THE EXTENT A BREACH IS 

ATTRIBUTABLE TO SUCH MODIFICATION OR USE OF LICENSED MATERIAL. 
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5.3 Injunctive Relief. Licensee acknowledges that the unauthorized use, transfer, sublicensing or 

disclosure of Licensed Material or copies thereof may cause irreparable injury to Navigil, and under such 

circumstances Navigil shall be entitled to seek equitable relief.  

5.4 Disclaimer of Warranties.  

LICENSED MATERIAL AND ANY AND ALL UPDATES AND MODIFICATIONS TO THEM ARE 

LICENSED “AS IS.” EXCEPT AS SET FORTH IN THIS SECTION 5, NAVIGIL DOES NOT 

REPRESENT OR WARRANT THAT ERRORS IN LICENSED MATERIAL WILL BE CORRECTED 

OR THAT BINARY WILL RUN ERROR-FREE. EXCEPT AS SET FORTH IN THIS SECTION 5, 

THERE ARE NO WARRANTIES COVERING THE SOFTWARE, BINARY OR DOCUMENTATION, 

EITHER EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION ANY WARRANTY OF 

DESIGN, MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR AGAINST 

INFRINGEMENT. NO AGENT OF NAVIGIL IS AUTHORIZED TO ALTER OR EXCEED THE 

WARRANTY OBLIGATIONS OF NAVIGIL SET FORTH IN THESE LICENSE TERMS. 

 6 EXPORT CONTROL  

Licensee shall comply with all national, state, and local laws and regulations governing the use of Binary 

in the course of the license. In the United States, these may include, but are not limited to, Department of 

Commerce including U.S. Export Administration regulations, Securities Exchange Commission, 

Environmental Protection Agency, and Department of Transportation regulations applicable to Hazardous 

Materials.  

7 COMPLIANCE WITH LAWS; GOVERNMENT GPS LIMITATIONS  

Licensee shall, in the marketing, distributing and sale of Branded Products, comply with, and that all 

Branded Products (and Licensed Material as incorporated therein) and shall conform to, all applicable 

federal, state and local orders, laws, regulations and ordinances, including specifically United States 

federal government regulations relating to GPS technology.  

8 U.S. GOVERNMENT RESTRICTED RIGHTS  

Licensed Material is provided with Restricted Rights. Use, duplication, or disclosure by the Government 

is subject to restrictions as set forth in these License Terms, pursuant to DFARS 227 7202-3 or 

subparagraphs (c)(i) and (2) of the Commercial Computer Software- Restricted Rights at 48 CFR 52.227 

19, as applicable, or as set forth in the particular department or agency regulations or rules that provide 

Navigil with protection equivalent to or greater than the above-cited clause. The Manufacturer is Navigil 

USA Corp, 3739 Pinehurst Drive, Holiday, FL 34691.  

9 TERM AND TERMINATION  

9.1 Term of License. The license granted to Licensed Material shall be effective on the earliest of the date 

of (i) Licensee having opened the package containing Licensed Material, (ii) Licensee having downloaded 

the Licensed Material or (iv) Licensee using Licensed Material, and shall continue in effect until 

terminated in accordance with this Section 9.  

9.2 Termination by Navigil. If Navigil loses any of its rights as to Licensed Material or any part thereof, 

Navigil may terminate the license with immediate effect in respect of such Licensed Material.  
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9.3 Effects of Termination Upon termination of the license, all rights granted in these License Terms shall 

revert to Navigil and Licensee shall cease and desist all use of Licensed Material.  

9.4 Neither party shall be liable to the other for terminating license, other than termination by breach, in 

accordance with its terms. The following provisions of these License Terms shall survive its termination: 

Sections 1, 3 and 5 to 9.  

10 NON-ASSIGNABILITY  

Except for the sublicense rights permitted by Section 2 above, Licensee shall not assign or transfer the 

license or all or any part of its rights hereunder, by operation of law or otherwise, without the prior written 

consent of Navigil. Any unauthorized assignment or transfer shall be null and void and shall constitute a 

breach, entitling Navigil to terminate the license. Notwithstanding the foregoing, Licensee may assign the 

license and the rights hereunder (a) to an affiliate of Licensee provided such transferee agrees to these 

License Terms and (b) to a third party to which the business activities of Licensee has been transferred. 

These License Terms shall inure to the benefit of and be binding upon each party's permitted successors 

and assigns.  

11 LIMITATION OF LIABILITY  

11.1 NAVIGIL SHALL NOT BE LIABLE TO LICENSEE OR TO ANY OF LICENSEE'S 

SUBLICENSEES, CUSTOMERS, OR END-USERS FOR ANY LOSS OF PROFIT, INDIRECT, 

INCIDENTAL, SPECIAL, PUNITIVE, OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR 

RELATING TO THE LICENSING OR USE OF LICENSED MATERIAL OR FOR ANY ERROR OR 

DEFECT IN LICENSED MATERIAL.  

11.2 LICENSEE SHALL NOT BE LIABLE TO NAVIGIL, ITS DIRECTORS, OFFICERS OR 

EMPLOYEES FOR ANY LOSS OF PROFIT, INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE, OR 

CONSEQUENTIAL DAMAGES ARISING OUT OF OR RELATING TO THE LICENSING OR USE 

OF LICENSED MATERIAL.  

 

12 GOVERNING LAW AND SETTLEMENT OF DISPUTES 

12.1 These License Terms shall be governed by the laws of the State of Florida, without reference to: (a) 

any conflicts of law principle that would apply the substantive laws of another jurisdiction to the parties’ 

rights or duties; (b) the 1980 United Nations Convention on Contracts for the International Sale of Goods; 

or (c) other International Laws.  

Any dispute, controversy or claim arising out of or relating to these License Terms, or the breach, 

termination or validity thereof shall be finally settled by arbitration in accordance with the Rules of the 

American Arbitration Association (“AAA Rules”). The arbitration will be heard and determined by a 

single arbitrator. The arbitrator's decision in any such arbitration will be final and binding upon the parties 

and may be enforced in any court of competent jurisdiction. The parties agree that the arbitration 

proceedings will be kept confidential and that the existence of the proceeding and any element of it 

(including, without limitation, any pleadings, briefs or other documents submitted or exchanged and any 

testimony or other oral submissions and awards) will not be disclosed beyond the arbitration proceedings, 

except as may lawfully be required in judicial proceedings relating to the arbitration, by applicable 

disclosure rules and regulations of securities regulatory authorities or other governmental agencies, or as 

specifically permitted by state law. The Federal Arbitration Act and federal arbitration law apply to this 
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agreement. However, the Arbitrator, and not any federal, state, or local court or agency, shall have the 

exclusive authority to resolve any dispute relating to the interpretation, applicability, enforceability, or 

formation of this Agreement including, but not limited to, a claim that all or any part of this Agreement is 

void or voidable.  

If Licensee demonstrates that the costs of arbitration will be prohibitive as compared to the costs of 

litigation, Navigil will pay as much of the administrative costs and arbitrator's fees required for the 

arbitration as the arbitrator deems necessary to prevent the cost of the arbitration from being prohibitive. 

In the final award, the arbitrator may apportion the costs of arbitration and the compensation of the 

arbitrator among the parties in such amounts as the arbitrator deems appropriate. This arbitration 

agreement does not preclude either party from seeking action by federal, state, or local government 

agencies. Licensee and Navigil also have the right to bring qualifying claims in small claims court. In 

addition, Licensee and Navigil retain the right to apply to any court of competent jurisdiction for 

provisional relief, including pre-arbitral attachments or preliminary injunctions, and any such request 

shall not be deemed incompatible with these Terms, nor a waiver of the right to have disputes submitted 

to arbitration as provided in these Terms.  

Neither Licensee nor Navigil may act as a class representative or private attorney general, nor participate 

as a member of a class of claimants, with respect to any Claim. Claims may not be arbitrated on a class or 

representative basis. The arbitrator can decide only Licensee and/or Navigil’s individual Claims. The 

arbitrator may not consolidate or join the claims of other persons or parties who may be similarly situated. 

The arbitrator may award in the arbitration the same damages or other relief available under applicable 

law, including injunctive and declaratory relief, as if the action were brought in court on an individual 

basis. Notwithstanding anything to the contrary in the foregoing or herein, the arbitrator may not issue a 

“public injunction” and any such “public injunction” may be awarded only by a federal or state court. If 

either party seeks a “public injunction,” all other claims and prayers for relief must be adjudicated in 

arbitration first and any prayer or claim for a “public injunction” in federal or state court stayed until the 

arbitration is completed, after which the federal or state court can adjudicate the party’s claim or prayer 

for “public injunctive relief.” In doing so, the federal or state court is bound under principles of claim or 

issue preclusion by the decision of the arbitrator.  

If any provision of this Section is found to be invalid or unenforceable, then that specific provision shall 

be of no force and effect and shall be severed, but the remainder of this Section shall continue in full force 

and effect. No waiver of any provision of this Section of the Terms will be effective or enforceable unless 

recorded in a writing signed by the party waiving such a right or requirement. Such a waiver shall not 

waive or affect any other portion of this Terms. This Section of the Terms will survive the termination of 

Licensee’s relationship with Navigil.  

THIS SECTION LIMITS CERTAIN RIGHTS, INCLUDING THE RIGHT TO MAINTAIN A COURT 

ACTION, THE RIGHT TO A JURY TRIAL, THE RIGHT TO PARTICIPATE IN ANY FORM OF 

CLASS OR REPRESENTATIVE CLAIM, THE RIGHT TO ENGAGE IN DISCOVERY EXCEPT AS 

PROVIDED IN AAA RULES, AND THE RIGHT TO CERTAIN REMEDIES AND FORMS OF 

RELIEF. OTHER RIGHTS THAT LICENSEE OR NAVIGIL WOULD HAVE IN COURT ALSO MAY 

NOT BE AVAILABLE IN ARBITRATION.13.3Failure by the parties to enforce any provision of these 

License Terms will not be deemed a waiver of future enforcement of that or any other provision.  

13 FORCE MAJEURE 
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Navigil shall not be liable for any failure in its performance or for any damages suffered by Licensee by 

reason of such failure or delay, when such failure or delay is caused by, or arises in connection with, but 

not limited to any fire, flood, accident, war and civil disturbances or riots, acts of Government, currency 

restriction, labor disputes, strikes, shortage of labor, fuel or power materials, unavailability of materials or 

failure of supplier carrier or sub-contractor to deliver on time.  

14 MISCELLANEOUS  

14.1 These License Terms, together with the Agreement contain the entire understanding and agreement 

between the parties respecting the subject matter hereof and all prior understandings, representations, 

purchase orders and agreements of the parties, whether oral or written, with respect to the subject of these 

License Terms are superseded in their entirety.  

14.2 If any provision of these License Terms shall be held by a court of competent jurisdiction to be 

illegal, invalid or unenforceable, the remaining provisions shall remain in full force and effect.  

14.3 These License Terms may not be supplemented, modified, amended, released or discharged except 

by an instrument in writing signed by each party's duly authorized representative.  

14.4 All communications and documents to be furnished under these License Terms shall be in the 

English language.  

14.4 If any action at law or in equity, including an action for declaratory relief or injunctive relief is 

brought to enforce or interpret the provisions of these License Terms, the prevailing party shall be entitled 

to reasonable attorneys' fees in addition to any other relief to which the party may be entitled. 14.6 Any 

waiver by either party of any default or breach hereunder shall not constitute a waiver of any provision of 

these License Terms or of any subsequent default or breach of the same or a different kind. 


